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THE TRIALS AND TRIBULATIONS
OF COUNTING "TRIALS"
Herbert M. Kritzer*

INTRODUCTION

Over the last decade, one of the major topics of Marc Galanter's
research and writing has been the declining number of trials in the
courts of the United States. An expanded issue of the Journalof EmpiricalLegal Studies was devoted to Galanter's initial analysis of what
he labeled the "vanishing trial"' and included a range of responses to
that analysis, including speculations regarding what might account for
the decline. 2 There is no doubt that the number of proceedings in the
federal district courts labeled as trials in the statistics compiled by the
Administrative Office of the United States Courts (Administrative
Office) has declined. I will show, however, that for recent years, this
depends on which Administrative Office data series one consults and
what that data series counts as a trial. While patterns of decline in the
number of trials are evident in the statistics compiled by some state* Marvin J. Sonosky Chair of Law and Public Policy, University of Minnesota Law School;
B.A., Haverford College; Ph.D., University of North Carolina at Chapel Hill. The author acknowledges the assistance provided by the University of Minnesota Law Library, Professor Leandra Lederman (Indiana University), and Pat Lombard (Federal Judicial Center), all of whom
provided information that was used in preparing this Article. Brian Ostrom at the National
Center of State Courts provided me with updated figures on the number of trials in courts of
selected states. Staff at the state court administrators' offices in Minnesota and Wisconsin, as
well as staff in agencies dealing with workers' compensation, unemployment compensation, tax
appeals, FAIR hearings, and other administrative hearings in Minnesota, Wisconsin, Texas, and
Virginia kindly responded to my requests for reports and unpublished information.
1. Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL STUD.459 (2004) [hereinafter Galanter, The Vanishing Trial]. For other pieces in Galanter's series on vanishing trials, see Marc Galanter, The
Hundred-Year Decline of Trials and the Thirty Years War, 57 STAN. L. REV. 1255 (2005) [hereinafter Galanter, Declining Trials]; Marc Galanter, A World Without Trials?, 2006 J. Disp. RESOL.
7 [hereinafter Galanter, A World Without Trials?]; and, most recently, Marc Galanter and Angela Frozena, The Continuing Decline of Civil Trials in American Courts (June 9, 2011) (unpublished manuscript) (on file with the author).
2. My own contribution to the Journal of Empirical Legal Studies volume examined whether
there was evidence of similar declines in Canada (Ontario, specifically) and England. See Herbert M. Kritzer, Disappearing Trials? A Comparative Perspective, I J. EMPIRICAL LEGAL STUD.
735 (2004).
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level equivalents of the Administrative Office, there is some variation
in what they label a trial.
While Galanter's work has produced significant commentary, it is
important to realize that concerns in the United States about the decline of the jury trial are by no means new. Such concerns have been
expressed at least since the late 1920s in scholarship such as Raymond
Moley's article The Vanishing Jury,3 Dunbar Carpenter's letter to the
ABA Journal, The Jury System's Manifest Destiny,4 Silas Harris's Is
the Jury Vanishing,5 and J. A. C. Grant's Felony Trials Without a
Jury.6 In fact, the decline in jury trials during this earlier period produced laments similar to what some commentators are expressing
today:
Borrowing from the ideals of the French Revolution, "Equality,
Liberty and Fraternity," we have in this country established a democratic form of government in order to safeguard and secure those
ideals to all people. We have connected them with the then existing
political and legal institutions and have since come to think that the
institution is a necessary adjunct of the ideal itself. This is what has
happened in the,case of the jury. We no longer think of liberty or
freedom or of any of the ideals of a democratic government and we
cannot even think of a democratic form of government itself without thinking that the jury system is a necessary part of it. Conversely we say that when the jury system is dispensed of, we will, at
the same time and in the same act, dispense with a democratic government and the ideals which it carries into effect. Justice being one
of the ideals of a democratic government, we likewise say that7 without the jury system, justice among men will no longer exist.
Without a doubt, some types of trials, such as the jury trial in federal court, have declined in frequency, but the answer to the question
of whether trials have generally declined depends on what one
chooses to include in the category of "trials." Thirty plus years ago, I
worked on the Civil Litigation Research Project (CLRP), a massive
3. Raymond Moley, The Vanishing Jury, 2 S. CAL. L. REV. 97 (1928). That article later appeared as Chapter 7 in Moley's book. See RAYMOND MOLEY, POLITICS AND CRIMINAL PROSECUTION 149-65 (1929).

4. Dunbar F. Carpenter, Letter to the Editor, The Jury Syetem's Manifest Destiny, 15 A.B.A.
J. 581 (1929) (providing some data showing the relative infrequency of jury trials). Carpenter's
letter was prompted by an earlier letter, which concluded that the "[jury] will pass, of its own
accord, simply because our economic life demands that it be so." See Bennett Cullison, Letter to
the Editor, How the Jury Should Be Considered, 15 A.B.A. J. 380, 382 (1929).
5. Silas A. Harris, Is the Jury Vanishing?, 4 CONN. B.J. 73, 76-80 (1930) (reporting that the
number of requests for jury trials dropped sharply after a fee was imposed for such requests).
6. J. A. C. Grant, Felony Trials Without a Jury, 25 AM. POL. Sci. REV. 980 (1931).
7. Cullison, supra note 4, at 382. This excerpt is reminiscent of the points Robert Burns made
in his book. See ROBERT P. BURNS, THE DEATH OF THE AMERICAN TRIAL (2009). Importantly,

Cullison did not himself find the lament convincing.
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(for the time) study of civil litigation in state and federal courts
funded by the United States Department of Justice. As part of that
study, we collected data from a variety of sources, including court files
and interviews with the attorneys representing the litigants in the
cases for which we examined the court files. 8 From the data in the
court files, we noted a wide range of "events," one of which was the
occurrence of a trial. Among the approximately 1,500 cases about
which we collected data, we found 146 for which the records showed a
trial as having occurred. Among the 1,520 lawyers we interviewed
who had been involved in the court cases we sampled, 9 245 reported
that the case involved a trial. For only 126 of those lawyers, however,
did the court record show something that was labeled as a trial. In
other words, 119 lawyers reported a trial for which we found no evidence in the court records. Furthermore, there were another thirtythree respondents who did not report a trial for which the court
records listed a trial as having at least started. 10
A first reaction to these figures might be that they reflect problems
with the lawyers' recall of the events in the case we were asking about.
However, if that were the explanation for the inconsistency, one
would expect there to be roughly equal number of false positives (lawyers saying there was a trial when the record does not show one) and
false negatives (lawyers saying there was no trial when the record
shows that there was a trial). 1 It is more likely that this discrepancy
reflects the ambiguity in what the lawyers understood when we asked
whether there had been a trial, which in turn suggests variability in the
definition of a "trial."
When I examined the frequency of trials in England for my contribution to the vanishing trial symposium, 12 I encountered a range of
problems related to the inconsistency in what was reported in the statistical materials compiled by the Lord Chancellor's Department
(later the Department of Constitutional Affairs, and now the Ministry
of Justice). One of those ambiguities concerned the adjudication of
small claims disputes. In the early years I examined, the reports re8. We also sought to interview litigants, but that was a disappointing endeavor. For more
detail on the study design, see Herbert M. Kritzer, Studying Disputes: Learningfrom the CLRP
Experience, 15 LAW & Soc'y REV. 503 (1980-81).
9. We actually interviewed more than 1,520, but with some lawyers we used a short-form of
the survey instrument and did not ask about trials.
10. For another 1,242 respondents, the court records were consistent with the respondents not
reporting a trial. These figures are from my re-analysis of the CLRP data; those data are available from the Interuniversity Consortium for Political and Social Research (Study No. 7994).
11. Arguably, one might expect there to be fewer "false" reports of trials because such a small
proportion of cases involve trials.
12. See Kritzer, supra note 2.
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ferred to trials in connection with small claims; in later years, the adjudication of small claims cases was labeled "arbitration.' 1 3 There was
no appreciable change in the actual process; it was simply a relabeling.14 If one counts as "trials" only those proceedings labeled as "trials," however, the number of trials in England's County Courts would
appear to have declined from a peak of about 50,000 in 1975 to about
13,000 in 2002.15 In contrast, if one combines what are labeled as trials with what are labeled as arbitration, the total number of trials in
1975 was about 56,000, and by 2002 the number had actually increased
to about 69,000.16
In the Parts that follow, I discuss the challenges and ambiguities
involved in counting "trials" in the federal system, and more briefly in
the state systems. The thrust of my analysis is that while there has
most certainly been a drop in the number of jury trials in the federal
courts, and probably in the state courts as well, the number of trials or
equivalents in which the adjudicator is a single individual, usually
called a "judge" but sometimes with other titles such as "hearing officer" or "referee," remains large.
II.

TRIALS AS REFLECTED IN FEDERAL COURT STATISTICS

Galanter's article on the "vanishing trial" covered the period 1962
through 2002.17 Two of his key figures showed the pattern over time
of what he labeled the "Number of civil trials' 1 8 and the number of
"Criminal defendants disposed of by ...trial." 19 What has happened

in the intervening period? Figures 1 (civil trials) and 2 (criminal trials)
replicate and extend Galanter's figures through fiscal year 2011.20
13. Cf.E-mail from John Baldwin Emeritus, Professor of Jud. Admin., Birmingham Law
School, to author (Jan. 6, 2012) (on file with author).
14. This was confirmed in an email exchange with Professor John Baldwin. See id. Baldwin is
the author of the leading book on small claims in England. See JOHN BALDWIN, SMALL CLAIMS
IN THE COUNTY COURTS IN ENGLAND AND WALES: THE BARGAIN BASEMENT OF CIVIL JUS-

(1997).
15. See Kritzer, supra note 2, at 746 fig.5. The 2002 figure is a decline from the combined peak
of approximately 113,000 in the late 1990s.
16. See id.
17. See Galanter, The Vanishing Trial, supra note 1. Galanter has also now updated his analysis. See Galanter & Frozena, supra note 1.
18. Galanter, The Vanishing Trial, supra note 1, at 464 figi.
19. Id. at 494 fig.24.
20. The charts for federal trials in the district courts presented in this Article are derived from
figures published in the reports prepared by the Administrative Office of the United States
Courts, and are an extension of Galanter's charts for federal trials, see Galanter, The Vanishing
Trial, supra note 1, which were also derived from Adminstrative Office reports. Since 1997,
those reports have been entitled Judicial Business of the U.S. Courts. STATISTICS DIVISION,
TICE?

ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE U.S. COURTS (1997-2011),
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The data for civil trials come from Table C-4 in the Administrative
Office's annual statistical report titled "Civil Cases Terminated, by
Nature of Suit and Action Taken. ' 21 The criminal trial figures come
from Table D-4, which is labeled "Defendants Disposed of, by Type of
Disposition and Offense." While not central to my discussion here,
the picture since 2002 is not entirely clear. The number of cases disposed of by trial in 2011 is lower than in 2002, but there have been
several ups and downs, and overall the number22of cases disposed of by
trial seems fairly steady in the last few years.

available at http://www.uscourts.gov/Statistics/JudicialBusiness.aspx. Prior to the creation of the
Judicial Business report, the same information appeared in the Reports of the Proceedings of
the Judicial Conference of the United States. See, e.g., ADMIN. OFFICE OF THE U.S. COURTS,
REPORTS OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES (1994).

At one time information on criminal dispositions appeared in another Administrative Office
report, entitled Federal Offenders in the United States District Courts. For additional information on criminal dispositions, see Criminal Defendants Disposed of in U.S. District Court,
SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS ONLINE tbl.5.22.2010, http://www.albany.edu

sourcebook/pdf/t5222010.pdf (Jan. 10, 2010).
21. I have made two adjustments to the numbers reported in the annual judicial business
reports. Specifically, there were unusual spikes in the number of cases disposed of by civil jury
trials in 2007 and the number of cases disposed of by civil bench trials in 2008, both involving the
middle district of Louisiana; that district has been running fifteen or fewer jury trials and five or
fewer bench trials in recent years, but reported 6,353 cases disposed by jury trials in 2007 and
1,432 cases disposed by bench trials in 2008. The spikes appear to represent dispositions in one
or two large multi-district litigation matters in that district, but it is not clear whether coding
these dispositions as during or after trial is correct. See E-mail from Joe Cecil, Senior Research
Assoc., Federal Judicial Center, to author (Mar. 15, 2011) (on file with author). For the figures I
display, I have adjusted the total number of trials in the relevant years by assuming that the
number of trials in the middle district of Louisiana is the average of the two surrounding years.
22. For my assessment of whether the number of trials in federal court has continued to decrease or has leveled off, see Herbert Kritzer, Where Are We Going? The Generalist vs. Specialist
Challenge, 47 TULSA L. REV. 51 (2011) (book review).
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FIGURE 1: CIVIL TRIALS FROM ADMINISTRATIVE OFFICE
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23. Derived by author from sources cited supra note 20. The specific columns reported are for
cases terminated "during or after" trial (either jury or nonjury).
24. Derived by author from sources cited supra note 20. The specific data reported are the
sum of columns labeled "Acquitted by Jury" plus "Convicted by Jury" and the sum of
"Acquitted by Court" plus "Convicted by Court."
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Do these figures represent the number of "trials"? Not necessarily:
there can be consolidated cases in a single civil trial and multiple defendants in single criminal trial. Moreover, one must consider how
the Administrative Office defines what constitutes a trial for purposes
of its reports. Table C-4 is based on a reporting system derived from
what was the Administrative Office's Form JS-6, which provides information on a case at termination. The specific element reported is the
procedural progress of a case at termination. The instruction for codas follows: "a
ing the procedural progress variable describes a trial
2' 5
contested proceeding where evidence is introduced.
The Administrative Office also reports the number of trials completed. 26 According to the Administrative Office, "A trial is considered completed when a verdict is returned by a jury or a decision is
rendered by the court."'2 7 The data upon which this table is based are
not directly connected to case dispositions and are provided through a
different reporting vehicle (historically, the Administrative Office's
Form JS-10, "Monthly Report of Trials and Other Court Activity").
This vehicle differentiates between criminal and civil cases, but does
not provide information on the type of civil matter or type of criminal
offense as do Tables C-4 and D-4. 28 Figures 3 and 4 replicate Figures 1
and 2 using the data reported by the Administrative Office in what it
now labels Table T-1, which is titled "Civil and Criminal Trials Com'29
pleted, by District.

25. See

STATISTICS DIVISION, ADMIN. OFFICE OF THE U.S. COURTS, CIVIL STATISTICAL RE3:18 (1999) [hereinafter STATISTICAL REPORTING GUIDE] (internal quotation

PORTING GUIDE

marks omitted), available at http://www.law.umich.edu/facultyhome/margoschlanger/Documents/
Publications/UsingCourtRecordsAppendix/CivilStatisticalReportingGuide.pdf.
26. See, e.g., STATISTICS DIVISION, ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS
OF THE U.S. COURTS 376 tbl.T-1 (2011) [hereinafter JUDICIAL BUSINESS], available at http://
2
www.uscourts.gov/uscourts/Statistics/JudicialBusiness/ 01 1/JudicialBusiness20 1 .pdf. In past
years, the figures for both civil and criminal cases appeared in Table C-7, "Civil and Criminal
Trials Completed"; in 2011, the Administrative Office renumbered this as Table T-1. When
referencing this information I will use the most recent designation, T-1.

27. See STATISTICAL REPORTING GUIDE, supra note 25.

28. One could also examine geographic variation in the number of trials completed, but I have
chosen not to do so.
29. See JUDICIAL BUSINESS, supra note 26, at tbl.T-1 (2011). T-1 was originally titled C-7 and

was renumbered in 2011. I will use T-1 to avoid confusion.
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30. Derived by author from sources cited supra note 20.
31. Derived by author from sources cited supra note 20.
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The figures show that the number of civil "trials," both bench and
jury, have been fairly stable over the last half decade; over that same
time period, there has been a slow decline in criminal jury "trials," but
a significant increase in criminal bench "trials" (the increase in bench
"trials" has been proportionately greater than the overall increase in
criminal case dispositions). 32 When interpreting these patterns, however, one has to keep in mind how the Administrative Office has defined what counts as a trial: "a contested proceeding where evidence is
introduced." There are a range of contested proceedings during
which evidence may be introduced, including sentencing hearings,
probation revocation hearings, hearings on a Daubert motion, hearings on fee petitions, requests for a temporary restraining order or a
permanent injunction, summary jury trials, and possibly at least some
33
hearings on summary judgment motions.
Administrative Office Table T-4, "Civil and Criminal Trials Resulting in Verdicts or Judgments, by District," provides more detail on the
number of trials. For total trials, the table includes all contested hearings involving the presentation of evidence. Using the overall figures
from this table, one gets a somewhat different view of changes in the
number of federal trials. Figure 5 of this Article shows all civil trials
and all criminal trials using the Administrative Office's broadest definition of trial (which includes hearings on contested motions, orders,
and injunctions, plus contested sentencing hearings and probation revocation hearings, all of which include the presentation of evidence).
In this Figure, we see a drop in civil trials, but little change over the
last seven years. For criminal trials, there was a sudden drop from
about 12,000 per year to 10,000-11,000 per year in 1994. Through
2005, the number of criminal trials fluctuated between 10,000 and
11,000. Since 2004, there has been a pattern of steady increase with
the number of trials exceeding 14,500 in fiscal year 2011; the number
of federal criminal trials according to these figures now exceeds the
number when Table T-4 first appeared. A significant part of the recent increase is likely in response to the Supreme Court's decision in
32. Based on data in the Administrative Office's report, Judicial Business of the U.S. Courts,
the number of bench "trials" shown in Table T-1 (formerly in Table C-7) increased from 3,709 in
Fiscal Year 2005 to 5,726 in Fiscal Year 2011, or 54.4%. See sources cited supra note 20. In
contrast, the number of criminal cases disposed, as shown in Table D-4 in the reports, increased
from 86,000 to 101,149, only 17.6%. Id.
33. Based on conversations with staff at the Administrative Office of the U.S. Courts, it is
clear that the guidance given to the local staff persons who complete reports on case outcomes
and on the use of "trial" is sufficiently ambiguous that there may be variance among the districts
as to what gets counted as a trial for purposes of the reporting process, but it is not clear how
much variance, if any, actually exists.
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United States v. Booker, which held that facts used in sentencing decisions in federal court must be proved beyond a reasonable doubt.3 5
Figure 5 makes it very clear that it is important to be specific about
what one means when referring to trials.
Figures 6 and 7 take the information from the Administrative Office's Table T-4 and break it down into the subcategories of trials for
civil and criminal cases respectively. The number of jury trials shown
in Figures 6 and 7 are the same as in Figures 3 and 4 because they
derive from the same information in the reports provided to the Administrative Office by the federal district courts. Hence, the differences that become apparent in Figures 6 and 7 have to do with what
one counts as nonjury trials. Again, the Administrative Office considers a trial to be any contested hearing that involves the presentation of
evidence. Figure 7 shows that there has been a significant increase in
such proceedings in criminal cases. At first glance, one might argue
that the increased number of contested evidentiary proceedings in
federal criminal cases is indicative of either an increase in adversarialism in criminal case processing or the impact of Booker. What Figure
7 does not take into account is the increasing number of criminal
34. Derived by author from sources cited supra note 20.
35. United States v. Booker, 543 U.S. 220, 243-44 (2005). Booker actually held that defendants had a right to require that those facts be proved to a jury; however, one could see the larger
implication as requiring an evidentiary hearing in which a defendant could contest any facts that
might influence the sentence to be imposed. See id.
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defendants disposed each year from 1991 (56,747) through 2011
(101,149).38
36. Derived by author from sources cited supra note 20.
37. Derived by author from sources cited supra note 20.
38. See CriminalDefendants Disposed of in U.S. District Court, supra note 20; JUDICIAL BusiNESS, supra note 26, at 230 tbl.D-4.
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To account for this increase, Figure 8 displays the number of trials
per 100 defendants disposed over this period, and shows a clear pattern of decline through the time covered by Galanter's original analysis, despite the Administrative Office's expanded definition of trial. 40
While that decline continues for jury trials, there is a sharp increase in
the rate of nonjury trials, using the Administrative Office's broad definition, starting around 2005.
From this discussion, it remains clear that over the last thirty years
there has been a pattern of decline in the total number of trials in the
federal district courts, regardless of what is defined to count as a trial.
However, the nature of that decline, and whether that decline has stabilized or, possibly for criminal cases, reversed course so that there is
now a pattern of some increase, depends on how one defines a trial. If
one were to put criminal trials in federal courts on a scale from most
simple to most elaborate, with jury trials generally falling at the most
elaborate end and proceedings such as sentencing hearings (other
than in the very small number of federal death penalty cases) toward
the least elaborate end, then it appears that the decline has been most
striking at the elaborate end. Probably the greatest concern about the
39. Derived by author from figures in the Judicial Business of the U.S. Courts, Table T1
(1991-2010) or T4 (2011).
40. See supra note 1 and accompanying text.
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declining incidence of trial is with regard to jury trials. 41 I will return
to the issue of assessing the decline of jury trials in Part IV.
III.

MOVING BEYOND THE FEDERAL DISTRICT COURTS

A.

Other Federal Venues

While there is considerable ambiguity in counting trials in the federal district courts, the Administrative Office provides generally consistent data that allow one to observe relatively long-term trends in
the district courts. However, if one is willing to adopt the Administrative Office's broad definition of what constitutes a trial-a contested
hearing at which evidence is presented-there is a wide range of federal venues that conduct trials. 42 Most of these are adjudicatory bodies based within administrative agencies, although some are either
Article I or Article III courts that are considered part of the federal
judicial system. The data reporting by administrative agencies is far
from consistent. Table 1 shows my effort to count the number of fedconducted in the most recent year for
eral trials across most agencies
43
data.
locate
could
which I
Note the abundance of ambiguity here. For example, it is not clear
how many of the bankruptcy court dispositions involved some sort of
contested evidentiary hearings. In her contribution to the vanishing
trial symposium, Elizabeth Warren reported that, in 2002, less than
4,000 adversarial proceedings in the bankruptcy court terminated
"during or after trial."' 44 The number of cases disposed after an adversarial proceeding in 2002 was about the same as in 2010, 45 so a good
estimate of the number of bankruptcy cases disposed after trial in
2010 is likely similar to that reported by Warren for 2002. However,
we have no information on how "trial" is defined in this context, or
whether there are other bankruptcy proceedings that would meet the
Administrative Office's definition of trial.
41. See, e.g., BURNS, supra note 7.
42. In his seminal article, Why the "Haves" Come Out Ahead, Galanter referred to "court-like
agencies which purport to apply pre-existing general norms impartially." Marc Galanter, Why
the "Haves" Come Out Ahead: Speculations on the Limits of Legal Change,9 LAW & Soc'y REV.
95, 96 (1974). Galanter also briefly discussed types of federal venues in his 2004 article. See
Galanter, The Vanishing Trial, supra note 1, at 498-500.
43. While the count is undoubtedly incomplete, I believe it captures all of the major federal
sources.
44. Elizabeth Warren, Vanishing Trials: The Bankruptcy Experience, 1 J. EMPIRICAL LEGAL
STUD. 913, 926 & fig.8 (2004).
45. See supra note 34 and accompanying figure.
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BEFORE COURTS AND

ADMINISTRATIVE TRIBUNALS
Venue
Federal District Court, Civil FY2010

Federal Distri Court,Crtminal FY20O
Claims, CasesDisposed
Court of Federal

Number of
"Trials"
5,360
r DJudicial
,5
(1217)*
116

Court of International Trade

JInformation Source
Judicial Businessofthe U.S. Courts2010, Table C-7
(http://www.uscourts.gov/Statistics/JudicialBusiness.aspx)
Businessof theU.S. Courts2010, Table C-7
(htp://www.iscourts.gov/Statistics/Judicia]Business.aspx)
of theU.S. Courts2010, TableG-2A
Judicial Business
(http://www.uscounts.gov/Statistics/JudicialBusiness.aspx)
of theU.S. Courts2010, TableG-1
Judicial Business
(http://www.uscourts.gov/Statistics/JudicialBusiness.aspx)

Bankruptcy Court.CasesDisposed
after
Adversary Proceedings
FY2OIO

(60,173)*

Immigration Courts,with representation,
FY2010

122,465

U.S. Department
of Justice,Executive Office for Immigration Review, FY2010
Statistical Yearbook, p.GI (http://www.justice.gov/eoir/statspub/fylOsyb.pdf)

Immigration Courts,without
representation,
FY2010

164,742

I.S. Departmentof Justice, Executive Office for Immigration Review, FY2010

FY2009
Appeals,
Boardof Veterans

13,515

Judicial Business
of the U.S.Courts2010, TableF-8
(http://www.uscouits.gov/Statistics/JudicialBusiness.aspx)

Statistical Yearbook, p.G1(http://ww.justice.gov/eoir/statspub/fy]Osyb.pdf)

Social SecurityAdministration, Office of
Disability Adjudication andReview
(ODAR), FY2010
NLRB, ALJ Hearings,FY2009

737,616

194
700*-

U.S. TaxCourt FY2009

a CAnnual
2,77

Mdlitry Coon Martials
Department
of Labor, FederalEmployee
Workers Compensation
(OWCP) BHR
FY2008
Department
of Labor, OSHA (OSHRC)

6,789
107

ALJs FY2010

Board of Veterans'Appeals,Reportof theChairman, fiscal year 2010,p. 3
(http/bva vagov/docsChairman sAnnual Rpts/BVA2010AR.pdf)
http://ww.sa.gov/appealslcharts/National-HearingDecisionsFY2007FY201 I2ndQtra/.20.pdf
Seventy-fourth Annual Reportof theNational Labor Relations Boardfor the
Fiscal YearEndedSeptember
30, 2009, p. 15
(http://w w.nlrb.gov/sites/default/files/documents/ 19/nlrb2009.pdf)
Co
ABA Tax SectionCourtProcedure
Texas

p. 19, Jan22,2010,SanAntonio,
mmcittee,

Reportof theJudgeAdvocates
Generalof theArmed Forces
(http:/ww.armfor.uscourts.gov/newcaaf/annual/FYI
OAnnualReport.pdf)
Office of Workers' Compensation
Programs,
Reportto Congress2008,p. 10
(bttp //www ot gov/owep/08owcpmxpi)
(

I.S. Occupational SafetyandHealthReview Commission,

FY2010 Performance

and Accountability Report, p. 7 (http://www.oshm.gov/performance/lOperfrpt.pdf)

Number of hearings
not reported.
* Number is rounded in report.

Another ambiguity concerns social security appeal hearings. These
hearings are conducted on an inquisitorial basis; only the claimant appears at the hearing and the agency does not defend the decision that
is being appealed. 46 As a result, it is arguable whether these hearings
meet the Administrative Office's definition of a trial. They are certainly "evidentiary hearings," and the administrative law judges
(ALJs), through their questioning, can be quite hostile to the evidence
being presented. 4 7 Moreover, decisions by the ALJs in favor of claimants are subject to review by the Appeals Council on its own motion
as part of the Council's quality control responsibilities. 48 Finally, it is
also the case that from the viewpoint of advocates representing claimants, some of the ALJs are quite skeptical toward claimants;49 reports
46. See HERBERT M.
125-26 (1998).

KRITZER, LEGAL ADVOCACY: LAWYERS AND NONLAWYERS AT WORK

47. See id. at 127.
48. See 20 C.F.R. § 404.969 (2012).
49. See KRITZER, supra note 46, at 135-36.
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by the Social Security Administration show that while the average
ALJ denies around 40% of the appeals decided, some ALJs deny 80%
or more of the appeals.5 0 This can impact how the advocates approach the hearings, and in some situations, the advocates may treat
the hearings as if they were contested.51 Despite all of these factors, it
is questionable whether these are "contested hearings."
What the table shows is that there may be over one million federal
trials aggregated across the federal adjudicatory bodies, about threequarters of which took place in forums not labeled courts; only about
one-half of one percent of these were jury trials in a federal district
court. If one chooses not to count Social Security appeals, assumes
that there were only 4,000 bankruptcy hearings that meet the definition of a trial, and drops the Court of Federal Claims dispositions because there is no information on the number of trials that occurred,
the number of federal "trials" drops to about 329,000, of which about
one and a half percent were jury trials.
Thus, while Galanter's work shows that federal trials in which lay
jurors determine which side prevails have decreased, the number of
federal adjudicatory proceedings in which parties have the opportunity to present evidence and challenge the opposing side's evidence
(with the assistance of skilled counsel if desired and affordable)
before a neutral decision maker is large, and may actually be growing.5 2 Besides the absence of the lay jury, the central element that
differentiates the vast bulk of these adjudicatory proceedings is that
they occur in specialized settings before adjudicators who decide only
a specific type of case.
B.

State Venues

In his article, The Vanishing Trial, Galanter included a brief discussion of trends in the number of trials in state courts.5 3 A more extensive discussion was provided by Brian Ostrom and his colleagues,
drawing on data collected by the National Center for State Courts
(National Center) concerning trials in state courts of general jurisdiction.5 4 The study included a table showing what counted as a trial in
50. See Hearings and Appeals, SOCIAL SECURITY ONLINE, http://www.socialsecurity.gov/appeals/DataSets/03_ALJDispositionData.html (last visited June 20, 2012).
51. See KRITZER, supra note 46.

52. A study of social security disability appeals found that in the early 1990s there were about
300,000 to 350,000 such appeals each year, roughly half of the number for fiscal year 2010. See
id. at 113 fig.2.
53. Galanter, The Vanishing Trial, supra note 1, at 506-13.
54. Brian J. Ostrom et al., Examining Trial Trends in State Courts: 1976-2002, 1 J. EMPIRICAL
LEGAL STUD. 755 (2004).
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each state for which the National Center had data. Some states only
count a trial if a verdict is reached. 55 Other states have different triggers for determining when a proceeding counts as a jury trial, including: (1) when voir dire begins; (2) when a jury is empaneled; (3) when
opening statements are made; or (4) when the introduction of evidence begins.56 Some states count a bench trial after opening statements, when evidence has been introduced, or when the first witness is
sworn.57 While the Administrative Office includes a range of contested proceedings in what it counts as a trial, it is unclear which proceedings, if any, states include in their counts of trials other than those
that determine guilt, liability, or damages.
Brian Ostrom generously provided me with figures updating some
of the National Center's data on trials in state courts of general jurisdiction; these updated data cover fourteen states and the District of
Columbia Superior Court for civil trials, and sixteen states for criminal
trials.58 These figures show that the number of criminal jury trials
have actually been increasing slightly in the last several years, while
the number of bench trials first increased slightly before settling back
to approximately the same number as in 2002. 59 The National
Center's updated data show that civil jury trials have continued to decrease (by about a third since 2002) while the number of civil bench
trials has remained relatively constant (actually increasing by about
10% between 2002 and 2009).60

Analyzing the statistics from state courts is challenging due to differences in how states define "trial," as well as differences in the use
of general jurisdiction courts rather than those of specialized or limited jurisdiction. Some states have unified court systems in which
there is only a general jurisdiction court, but in many unified court
systems, there are specialized dockets for cases such as traffic, family
(divorce), probate, and small claims. 61 As noted above, the data I received from the National Center covered civil trials in the general jurisdiction courts of fourteen states plus the District of Columbia
Superior Court. Two of the states account for over 75% of the bench
55. Id. at 762-63 tbl.3.
56. See id.
57. See id.
58. The District of Columbia Superior Court is the local court for the District of Columbia
and has jurisdiction equivalent to a state court.
59. According to these figures, jury trials constituted 41% of criminal trials in these courts in
1976, 51% in 2002, and 56% in 2009.
60. Jury trials constituted 18% of civil trials in these courts in 1976 compared to 15% in 2002
and 9% in 2009.
61. See U.S. DEP'T JUSTICE, STATE COURT ORGANIZATION, 1987-2004 (2007), available at
http:/Ibjs.ojp.usdoj.gov/content/pub/pdf/sco8704.pdf.
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trials in the most recent year. One of these states is Virginia, which
accounts for 32% of the bench trials; the figures for Virginia include
trials in divorce cases, and these constitute about half of the bench
trials reported for Virginia. 62 The other state dominating the counts
of bench trials is Texas, which accounts for 44% of the bench trials in
were tax cases, largely apthe most recent year; 38% of those trials
63
peals from property tax assessments.

Staying with Texas and Virginia, the National Center data include
criminal trials for Texas but not for Virginia; however, I was able to
find data for both states online. 64 For the most recent year, Texas

shows a total of 909 bench trials and 3,209 jury trials. These numbers
are about the same as reported for 1976, the first year in the series911 for bench trials and 2,954 for jury trials. However, the total num-

ber of criminal dispositions has quadrupled over the period, from
71,630 to 277,201. The number of criminal trials peaked in the early
1990s: 1,841 (in 1990) for bench trials and 4,265 (in 1991) for jury trials. In contrast, in the most recent year for which statistics are available, Virginia concluded less than half the number of cases (122,908) as
did Texas (277,201), but conducted 37,654 bench trials and 1,894 jury
trials. 65 The ratio of dispositions, Virginia to Texas, is 0.44; for jury
trials the ratio is 0.64; and for bench trials it is 41.33. The likelihood
that a case in Virginia will be disposed of through a bench trial is

ninety-three times that in Texas; the equivalent ratio for jury trials is
1.4. Is Virginia really that different from Texas, or is Virginia counting
66
Virginia hams while Texas barbecued briskets?
62. See Caseload Statistical Information, VIRGINIA'S JUDICIAL SYSTEM, http://
www.courts.state.va.us/courtadmin/aoc/judpln/csi/home.html (last visited February 26, 2012)
[hereinafter VIRGINIA'S JUDICIAL SYSTEM].
63. See OFFICE OF COURT ADMIN., ANNUAL REPORT FOR TEXAS JUDICIARY: FISCAL YEAR

2011 (2012), available at http://www.txcourts.gov/pubs/annual-reports.asp. This report actually
shows the total number of civil trials as 122,231 compared to the figure of 32,982 in the National
Center data; the difference is family law matters: 48,822 divorce cases, 853 cases involving the
Uniform Interstate Family Support Act (UIFSA), and 39,574 "other family law matters." The
figures in this report seem to show that a majority of Texas divorces come after trials: 48,969
trials versus a total of 45,053 combining default, agreed, or summary judgments or directed verdicts. In Texas, a trial is counted if an opening statement is made or evidence is introduced.
How many of these divorce "trials" involve disputes being resolved by the judge versus the judge
being presented with evidence to support an agreement on property division, child support, or
maintenance is unknown.
64. See generally id.; VIRGINIA'S JUDICIAL SYSTEM, supra note 62.
65. See VIRGINIA'S JUDICIAL SYSTEM, supra note 62. I count here only felony cases, though
the report also shows figures for misdemeanor cases. The figures for Texas are for the district
court; in Texas, misdemeanors are handled by limited jurisdiction county courts.
66. Actually, one difference is what gets counted as a disposition. Texas includes motions to
revoke (presumably probation, parole, or both). Even after removing these from the total number of dispositions in Texas (i.e., decreasing the base used to compute the percentage of cases

DEPAUL LAW REVIEW

[Vol. 62:415

Neither Wisconsin nor Minnesota is included in the National
Center's data on trials. They make for a good comparison because
they are neighbors and have virtually the same population. Wisconsin
produces an annual report that includes a "Disposition Summary" for
68
all cases statewide. 67 Minnesota does not publish a similar report,
but the state court administrator's office generously provided me with
detailed breakdowns akin to those that Wisconsin makes publicly
available. 6 9 For Minnesota, "Trial counts represent all cases where
trial activity was held, including cases settled or dismissed during trial
and mistrials; trial counts do not imply the number of cases concluded
by trial."' 70 For Wisconsin, a trial is counted once the trial starts, even
if the case is settled shortly after the trial begins (e.g., during voir
71

dire).
For some types of cases (e.g., felonies, traffic, delinquency, "child in
need of protection," and general civil) the numbers for the two states
are very similar; however, for other types of cases (e.g., misdemeanors, divorce, small claims), the numbers differ greatly. It is unclear
whether the differences between the two states, ignoring categories
that one state reports and the other does not, reflect differences in
definitions, differences in reporting practices, or the effects of differences in the underlying law. Divorce is an area in which at least some
of the difference (729 reported trials in Minnesota versus 2,912 in Wisconsin) could be due to differences in law;72 Wisconsin's marital prop-

involving a trial), Virginia is still fifty-eight times more likely to dispose of a criminal case
through a bench trial than is Texas.
67. The disposition summaries for Wisconsin for each calendar year starting in 2003 are available online.

See Publications, Reports, and Addresses, WISCONSIN COURT SYSTEM, http://

www.wicourts.gov/publications/statistics/circuit/circuitstats.htm (last visited Mar. 12, 2012). For
my data I used disposition summary for calendar year 2010. See WISCONSIN COURT SYSTEM,
DISPOSITION SUMMARY: STATEWIDE REPORT (2010), available at http://www.wicourts.gov/publi-

cations/statistics/circuit/docs/disposumstatel0.pdf (last visited Mar. 12, 2012).
68. For the last several years, a report has been prepared that contains some performance
measures, which includes some information on trials. See STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE MEASURES: MINNESOTA JUDICIAL BRANCH 102 (2011), available at

http://www.mncourts.gov/Documents/0/Public/Court-Information-Office/Annual-Report-2011PerfMeasuresApproved JCNov-2011.pdf.
69. This tabulation is on file with the author.
70. E-mail from Deb Dailey, Manager of Research and Evaluation, Court Services Division,
State Court Administrator's Office, to author (Mar. 19, 2012) (on file with author).
71. E-mail from Sara Ward-Cassady, Deputy Director of State Courts, Office of Court Operations, to author (Mar. 21, 2012) (on file with author).
72. Wisconsin disposed of a total of 22,221 divorce cases in 2010 compared to 17,576 in Minnesota in 2010, a difference that could account for only a small portion of the gap in trials in
divorce cases in the two states.
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erty regime might be producing more disputes that must be resolved
73
through a trial.
When we turn to other court-like bodies that conduct proceedings
that might be labeled trials, things get very complicated among the
states. The states vary both in how they organize their adjudication of
"administrative" disputes, and in how they label the forums that hear
those disputes. For example, in most states, disputes concerning
workers' compensation are handled by an administrative agency, but
in some states (e.g., Nebraska, Oklahoma, Montana, Rhode Island,
74
and New Jersey) there is a Workers' Compensation Court. Similarly, tax appeals in some states are heard by an administrative body
(e.g., the Wisconsin Tax Appeals Commission, the Kansas Board of
Tax Appeals, and the Michigan Tax Appeals Tribunal), while in others
there is a state tax court (e.g., Minnesota, New Jersey, Maryland, and
Oregon).
Additionally, there is substantial variation in the organization of administrative hearings. For example, in Wisconsin, workers' compensation hearings are handled in the Department of Workforce
Development; in Minnesota those hearings are handled by ALJs
based in the Office of Administrative Hearings (which handles a
range of areas, including disputes over granting and revocation of a
variety of licenses); and in Texas, such hearings are handled by ALJs
based in the Department of Insurance. In Minnesota, hearing officers
based in the Department of Human Services handle FAIR hearings,
which involve the denial or termination of a range of social welfare
benefits. 75 In Wisconsin, the Division of Hearings and Appeals in the
Department of Administration handles FAIR hearings (along with a
range of other matters including, licensing, disputes over the provision
of special education, and compensation of crime victims). Not surprisingly, the way in which each of the states tracks and reports information varies tremendously.
73. Wisconsin shifted from a traditional common law property regime for married couples to a
system similar to community property. For a discussion of the adoption of this regime and some
of its implications, see Howard S. Erlanger & June Miller Weisberger, From Common Law
Property to Community Property: Wisconsin's Marital Property Act Four Years Later, 1990 Wis.
L. REV. 769.

74. In Minnesota, workers' compensation disputes are heard by an administrative agency, but
appeals from decisions of that agency go to the Minnesota Workers' Compensation Court of
Appeals. In Rhode Island, the Workers' Compensation Court is part of the state's unified court
system, and in Nebraska, judges of the Workers' Compensation Court are subject to retention
elections.
75. The Supreme Court's decision in Goldberg v. Kelly mandated FAIR hearings. See
Goldberg v. Kelly, 397 U.S. 254, 270-71 (1970).
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One exception to the variability of what is reported is in the area of
unemployment compensation. Persons denied unemployment compensation can appeal that denial, and employers who believe that a
former employee was granted compensation when the ex-employee
was not entitled to receive it can appeal the grant of compensation. 76
Because of the federal involvement in the unemployment compensation system, states are required to report to the federal government
the number of appeals processed, and the vast majority of appeals go
to a hearing because hearings are scheduled very quickly; virtually no
appeals are settled or otherwise withdrawn. Table 2 shows the number of unemployment compensation appeals handled by Minnesota
and Wisconsin; 77 this number eclipses all other trials in those two
states combined. Nationally, in 2010, there were close to two million
appeals related to unemployment compensation claims. Figure 9
shows the trend in the number of appeals starting with 1997. As one
would expect, the number of appeals is, at least in part, a function of
the state of the economy and the accompanying unemployment rate.
Even when the economy was in very good condition in the late 1990s,
however, the number of appeals (and hence hearings) related to disputes over entitlement to unemployment compensation was close to
one million per year.
Table 2 shows the numbers of contested administrative hearings in
Wisconsin and Minnesota. This table does not include all such hearings, but does include the types of matters that produce the largest
numbers of hearings. The number of unemployment compensation
appeals hearings exceeds all trials occurring in each state's courts. Table 2 does not separate out the number of tort trials iri the two states;
there were 266 such trials in Minnesota (251 jury trials) and 305 in
Wisconsin (248 jury trials). The number of workers' compensation
cases that involved a hearing was two to three times the number of
tort trials in the courts.78 Overall, even with these partial numbers,
the combined number of trial-like events in the two states totaled
113,101; Court trials constitute about 41% and 31% of trial-like events
in Wisconsin and Minnesota respectively.
76. For a description and analysis of unemployment compensation appeal hearings, see
supra note 46, at 23-77.
77. See Benefits: Timeliness and Quality Reports, U.S. DEIr. LAB., http://www.ows.doleta.gov/
unemploy/btq.asp (last visited Mar. 12, 2012).
78. Contested hearings in workers' compensation deal with questions of whether there was in
fact an injury, whether the injury was work-related, whether requested medical treatment is
necessary, and, in some cases, the degree of permanent disability, which in turn affects the
amount of compensation that is paid.
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CONCLUSION

The preceding discussion makes it clear that counting trials is not a
simple process. It is clearest for jury trials, but even for those trials,
one must decide at what point a trial is to be counted: when voir dire
is begun, voir dire is completed, opening statements are made, testimony is started, one side completes the presentation of its case, both
sides complete their cases, closing arguments and jury instructions are
presented, jury deliberation begins, or a verdict is returned. Which
point is most appropriate depends in significant part on why one believes that jury trials are important, a question I return to below.
When one starts counting nonjury trials, the definition of a trial becomes very important. Can a trial only take place in a "court"? And,
if so, how does one deal with the arbitrariness in what gets called a
"court"? If one limits trials to events in courts, is it further limited to
"courts" that are formally part of the judiciary, or can it include entities called "courts" that fall outside the judiciary (e.g., "immigration
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Within the entities one is willing to include for purposes
of counting trials, one must decide what exactly constitutes a trial conducted without a jury. For example, does a proceeding in which a
judge, broadly defined to include adjudicators with other titles such as
"hearing officer," makes findings of fact constitute a trial?
As discussed above, the Administrative Office defines a trial as "a
contested proceeding where evidence is introduced." Does one include all such proceedings as trials, or should there be some limits,
such as only counting proceedings that dispose of a case in some manner? For example, does one exclude contested sentencing hearings
after a guilty plea? If one does that, should not one also exclude civil
trials, jury or nonjury, in which liability is stipulated and the only issue
to be decided is the amount of damages to which the plaintiff is entitled? What about proceedings that technically do not dispose of a
case, but effectively can do so, such as a hearing on a defendant's motion to exclude an expert (a Daubert motion), in which testimony is
taken from the challenged expert and, which, if the motion to exclude
is granted, will lead to summary judgment? What about inquisitorial
proceedings in which only one side appears, and hence the hearing is
not contested in a formal adversarial sense? If a trial is defined as a
"contested hearing where evidence is presented," is there any reason
not to count hearings before adjudicators who are not employees of
the government, which we typically label "arbitration"?
I do not have an answer to the question of what should or should
not be counted. Ultimately, as noted above, that depends on why we
care about the number of trials. Are we concerned about how one or
more institutions are functioning? Are we concerned about the ability
of persons and organizations involved in conflict to obtain a decision
from a neutral adjudicator? Does it matter whether the adjudicator is
a specialized professional, as in the typical administrative hearing setting, or a generalist professional, as is the traditional judge, or lay
judges as in some justice of the peace courts (or many magistrates'
courts in England), or a group of laypersons brought together on an
ad hoc basis to form a jury? Does the proceeding have to be public in
order to be counted as a "trial," and if so, should we only count proceedings in which someone other than parties involved are present
given that the vast majority of trial-like proceedings that are open to
the public attract no attendance from the public at large?
courts" 79 )?

79. The Immigration Court is within the U.S. Justice Department. See EOIR Immigration
Court Listing, U.S. DEPARTMENT JUST., http://www.justice.gov/eoir/sibpages/ICadr.htm (last visited Mar. 22, 2012).
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It is clear that the number of jury trials declined in many, perhaps
most, jurisdictions in the United States over the last fifty years. However, that decline represents a long-term phenomenon extending back
through much of the twentieth century. Some of the early decline in
criminal jury trials reflected legal changes that allowed defendants to
plead guilty. Further, there have been vast changes over the last fifty
years that might explain the continued decline. First is the requirement imposed by the Supreme Court that all criminal defendants facing potential jail time and who cannot afford to hire counsel be
provided counsel at the government's expense. 80 Today, the majority
of criminal defendants charged with felonies in many jurisdictions are
represented by public defenders or assigned counsel.81 Before most
defendants had lawyers, many would have had something that would
be called a trial, but those so-called trials would lack much of the character that we normally expect in a trial. 82 One impact of the provision
of counsel was likely a reduction in the number of trials as a result of
lawyers counseling many defendants that going to trial would have
little point and might involve significant costs in terms of a harsher
sentence.
A second change is the increased level of education and training of
the police over this period. 83 One impact of these changes may have
been a decline in the number of dubious arrests, and hence, fewer
cases in which the defendant has any meaningful defense to the criminal charges. A third change, which would function in tandem with
changes in policing, is the shift toward more career prosecutors and a
smaller proportion of lawyers who work as prosecutors relatively
briefly as a means of obtaining trial experience, and thus very much
want to go to trial to gain that experience. 84 Highly experienced pros80. See Argersinger v. Hamlin, 407 U.S. 25, 37 (1972); Gideon v. Wainwright, 372 U.S. 335,
344-45 (1963).
81. Cf. PAUL B. WICE, PUBLIC DEFENDERS AND THE AMERICAN JUSTICE SYSTEM 75 (2005);
Maureen McGough, Indigent Defense: International Perspectives and Research Needs, NAT'L
INST. JUST. J., Oct. 2011, at 36, available at https://ncjrs.gov/pdffilesl/nij/235895.pdf ("Those defendants who cannot afford a lawyer have the right to have counsel appointed free of charge. A
considerable majority of criminal defendants in the United States fall into this category .... ").
82. See, e.g:, ANTHONY LEWIS, GIDEON'S TRUMPET 57-62 (1964) (describing Clarence Earl
Gideon's trial, in which he unsuccessfully attempted to defend himself).
83. Stephen D. Mastrofski & James J. Willis, Police OrganizationContinuity and Change: Into
the Twenty-first Century, 39 CRIME & JUST. 55, 94 (2010).
84. On the older model, see James J. Fishman, The Social and OccupationalMobility of Prosecutors: New York City, in THE PROSECUTOR 239, 251(William F. McDonald ed., 1979). On the
newer situation, see Todd Lochner, Strategic Behavior and Prosecutorial Agenda Setting in
United States Attorneys' Offices, 23 JUST. Sys. J. 271 (2002); David Boerner, Prosecution in
Washington State, 41 CRIME & JUST. 167, 170-71 (2012); Ronald F. Wright, Persistent Localism
in the ProsecutorServices of North Carolina, 41 CRIME & JUST. 211, 256-57 (2012).
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ecutors are better able to identify cases that are not worth taking to
trial because of marginal or problematic evidence, or significant uncertainty regarding the defendant's guilt, and they have less motivation to try cases for the sake of obtaining trial experience. A final
factor that might account for more rigorous screening of cases, and
hence a decline in "triable" cases (from the defendant's perspective),
is increased caseloads, which would encourage prosecutors to shift
their standards so as to eliminate cases in which some question exists,
but which previously they might have felt were worth trying.
Unless, for some reason, we adopt the position that all criminal
cases should be tried, we must ask whether a case should be tried or
whether resolution by a guilty plea or dismissal is appropriate. We
would probably agree that dismissal is appropriate when the prosecutor has significant doubts about whether a trial would produce a guilty
verdict. Undoubtedly, there would be less agreement on when a
guilty plea is clearly appropriate. One might say that a guilty plea is
appropriate when there is no meaningful chance that a trial would
produce anything other than a guilty verdict, but agreeing on cases for
which this would be true may be difficult. One could say that there is
something that might be labeled a "triable case," even if we cannot
always agree on whether a particular case is or is not triable. Even if
we cannot agree on some proportion of cases, however, one might
expect that the combination of more professional policing, more experienced prosecutors, and more defense attorneys means that cases
that at one time would have gone to trial are now filtered out either
by dismissal or pleas of guilty. To this, one could add the impact of
sentencing guidelines, which may reduce defendants' willingness to
roll the dice in the hope of a lighter sentence. I should emphasize that
I do not want to suggest that there are no negative reasons that the
number of criminal trials have declined; I simply want to make clear
that there are likely some good reasons for the decline.
When we turn to civil trials we can again ask why trials are desirable. We should probably distinguish between trials involving two private parties and trials involving a private party and a governmental
party. What is clear from the analysis I have presented above is that
there is ample opportunity for trial-like consideration of a wide range
of disputes between citizens and government, although with certain
exceptions (e.g. immigration issues or tax issues), relatively few actually take place in institutions we label courts. As for disputes between
private parties, there is a definite trend of decline-with certain exceptions, the most prominent of which is disputes over the entitlement
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to unemployment compensation. 5 Given that the cost of trials in private civil cases falls largely on the parties, one can ask whether the
decline is itself a rational and positive development. The economics
of the settlement process is driven by the combination of assessments
of the likelihood of success at trial, estimates of likely trial awards,
and the cost of going to trial.8 6 For smaller cases (under six figures),
the costs of going to trial tend to be a, probably the, driving force;
even for plaintiffs paying lawyers on a percentage-fee basis, a compromise settlement will often put more money in the plaintiff's pocket
87
than will a fully successful trial.
Repeat actors in the civil litigation process understand the cost calculation issues, and part of the decline may represent increased sophistication on the part of these actors and a resulting willingness to
reach or urge settlement. To this, one can add the increased use of
mediation as part of the pretrial process, which can be particularly
useful in cases in which an unsophisticated party fails to grasp the economics of settlement versus trial, or in which a party is overly optimistic about what can be achieved at trial. For the most repeat of the
repeat players, insurance companies, the nature of the sophisticated
tools they now use to value cases may also increase their willingness to
settle, particularly if they can achieve the settlement on favorable
terms.8 8 If parties look at the economic realities, including costs and
uncertainties over outcomes, and conclude that a settlement is preferable to the costs and risks associated with going to trial, particularly a
jury trial, why is that a negative development? Alternatively, if there
is a benefit to the community to have more trials in such cases, but the
85. I do not know whether there is a trend of decline in disputes over payment of workers'
compensation; I know of no national-level data on this, and longitudinal data from individual
states are very sketchy.
86. See Alan E. Friedman, Note, An Analysis of Settlement, 22
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399 (1973). For a discussion of how this standard analysis interacts with the contingency
fee, see HERBERT M. KRITZER, LET'S MAKE A DEAL: NEGOTIATIONS AND SETTLEMENT IN ORDINARY LITIGATION 63-64 (1991).
87. This reflects the costs of going to trial that will be deducted from what the plaintiff receives along with any amounts owed to parties with a subrogated interest in the case. I discuss
how this works in my book on contingency fee legal practice. See HERBERT M. KRITZER, RISKS,
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174-75 (2004).
88. Regarding some of these tools, and the controversies they have generated, see Dawn R.
Bonnett, The Use of Colossus to Measure the GeneralDamages of a Personal Injury Claim Demonstrates Good Faith Claims Handling, 53 CLEV. ST. L. REV. 107 (2005-06); Whitney R.
Mauldin, Good Business/Bad Faith: Why the Insurance Industry Should Adopt a Good Faith
Model, TORT TRIAL & INS. PRAC. L.J., Summer-Fall 2008, at 151.
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parties do not feel that going to trial is worth the cost, why should the
parties be forced to bear the cost of something that benefits the community? 89 While one might argue that what should be done is to reform the process to reduce the costs of trial, I would observe that
essentially all efforts to date to accomplish that have been largely unsuccessful; in fact, the primary solution to reduce the cost of litigation
is to find ways to shortcut the process and avoid trials.

89. There are a range of possible benefits from more jury trials, one of which is the possibly
positive impact of the experience of serving on a jury. See JOHN GASTIL ET AL., THE JURY AND
DEMOCRACY: How JURY DELIBERATION PROMOTES Civic ENGAGEMENT AND POLITICAL PARTICIPATION 179 (2010); see also Andrew J. Bloeser et al., Jury Service as Civic Engagement, 40
AM. POL. RES. 179 (2012).
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